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[6110-01] 


ADMINISTRATIVE CONFERENCE OF- 
THE UNITED STATES 


IMPROVING GOVERNMENT REGULATIONS 


Guide on Agency Reports Under Executive 
Order 12044 


AGENCY: Administrative Conference 
of the United States. 


SUMMARY: Executive Order 12044 of 
March 23, 1978 directs each executive 
agency to adopt procedures to improve 
its existing and future regulations. 
Each covered agency has published a 
proposed report implementing this 
order and is now in the process of eval- 
uating public comments and preparing 
a final report for submission to the 
Office of Management and Budget. 
When he issued the Executive order, 
the President also asked the independ- 
ent regulatory agencies to apply its 
policies and procedures on a voluntary 
basis. 

In furtherance of the goals of this 
Executive order, the Administrative 
Conference has prepared a guide on 
agency reports under Executive Order 
12044, for the use of agencies in apply- 
ing the order’s procedures. The guide 
has also been provided to OMB for its 
consideration as it approves agency 
plans to comply with the requirements 
of the Executive order. 

The guide discusses in outline form 
the key elements in the process of for- 
mulating regulations, identifies ques- 
tions which final agency reports might 
usefully address, and compares various 
approaches taken in the draft agency 
plans published in the FEDERAL REcIs- 
TER. The guide is intended to assist 
agencies in observing the requirements 
of law and of the Executive order, but 
does not itself have mandatory effect. 


ADDRESS: Send comments on the 
guide to Jeffrey Lubbers, Staff Attor- 
ney, Office of the Chairman, Adminis- 
trative Conference of the United 
States, Suite 500, 2120 L Street NW., 
Washington, D.C. 20037, 202-254-7020. 


A GUIDE To DEVELOPMENT AND EVALUA- 
TION OF AGENCY REPORTS UNDER Ex- 
ECUTIVE ORDER 12044 ON IMPROVING 
GOVERNMENT REGULATIONS 


Executive Order 12044 of March 23, 
1978 directs each executive agency to 
adopt procedures to improve existing 
and future regulations. The improve- 
ments sought are primarily in the area 
of rulemaking procedure, and call for 
better advance planning by the agency 
of the rulemaking process, increased 
public notice and opportunity for the 
public to participate in the process, 
more direct control over responsibility 
for the rulemaking process by agency 
heads, and more systematic and care- 
ful consideration and analysis of the 
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anticipated costs and benefits of the 
proposed rule and of the merits of al- 
ternative approaches. In addition, the 
order directs that the agencies periodi- 
cally review their existing regulations, 
employing procedures similar to those 
to be used in the development of new 
regulations. 

Section 5 of the order requires each 
agency to prepare a draft report, and, 
after opportunity for public comment 
on the draft, a final report describing 
the principal elements of its process 
for developing regulations, and the 
changes it is making in response to the 
order, including the criteria it will 
apply in deciding which rules are sig- 
nificant, which will require a full regu- 
latory analysis, and which existing 
regulations will be scheduled for 
review. The final report will be sub- 
mitted to the Office of Management 
and Budget for approval. 

The purpose of this guide is to assist 
drafters and reviewers of reports pre- 
pared to comply with section 5 by de- 
scribing in outline form key elements 
in the rulemaking process and ques- 
tions which the reports might usefully 
address. It is not our intent to suggest 
that each report must deal with each 
listed item, much less that reports 
should follow the organizational struc- 
ture we have adopted. Rather we 
intend simply to provide a tool for pre- 
paring, reviewing and comparing such 
reports, to point out certain subjects 
and problems which might appropri- 
ately and conveniently be considered 
by an agency in its overall review of its 
rulemaking procedures, and in some 
cases to offer suggestions on the han- 
dling of these problems. We have 
taken the opportunity to call atten- 
tion to relevant Administrative Con- 
ference recommendations addressed to 
agency rulemaking procedures as well 
as to cite examples from the agencies’ 
published draft reports which may 
provide further guidance and sugges- 
tions. We must emphasize that our ex- 
amination of the published draft re- 
poris has been selective, and that the 
citations to particular agency reports 
are merely by way of illustration, and 
do not necessarily reflect a preference 
for the cited approach over others. 

Administrative Conference recom- 
mendations referred to below can be 
found in Title 1, Code of Federal Reg- 
ulations, Part 305. 

In citing an agency’s published draft 
report, we refer to the page in volume 
43 of the FEDERAL REGISTER where the 
relevant discussion appears. Hence, 
“USDA (21986)” means U.S. Depart- 
ment of Agriculture, 43 FR 21986. For 
list of citations to all agency draft re- 
ports, see 43 FR 29890, July 11, 1978. 

The following agency abbreviations 
are used throughout this guide. 


ACUS—Administrative Conference of the 
United States. 


CAB—Civil Aeronautics Board. 

Commerce—Department of Commerce. 

CSA—Community Services Administration. 

DOE—Department of Energy. 

DOJ—Department of Justice. 

DOT—Department of Transportation. 

EEOC—Equal Employment Opportunity 
Commission. 

EPA—Environmental Protection Agency. 

FDA—Food and Drug Administration (De- 
partment of HEW). 

GSA—General Services Administration. 

HEW—Department of Health, Education, 
and Welfare. 

HUD—Department of Housing and Urban 
Development. 

ICC—Interstate Commerce Commission. 

Interior—Department of the Interior. 

Labor—Department of Labor. 

NCUA—National Credit Union Administra- 
tion. 

OMB—Office of Management and Budget. 

PBGC—Pension Benefit Gurantee Corpora- 
tion. 

RRB—Railroad Retirement Board. 

SBA—Small Business Administration. 

State—Department of State. 

Treasury—Department of the Treasury 
USDA—Department of Agriculture. 
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A. COVERAGE OF AGENCY REPORTS: 
CLASSIFICATION OF RULES 


1. COVERAGE OF E.O. 12044 


Section 6 of E.O. 12044 defines the 

Order’s coverage. It covers basically 
those rules subject to the notice-and- 
comment precedures of 5 U.S.C. 553, 
plus rules relating to financial assist- 
ance programs. 
(Note.—That the Order uses the term “reg- 
ulation” to mean both rules and regulations, 
Order, section 6(a). The terms are used in- 
terchangeably in this Outline, and the 
Order specifies that closely related sets of 
rules are to be considered together.] 


a. Exemptions 


Section 6(b) of the Order lists the 
types of rules that are exempted from - 
its coverage. They include: 

(i) Rules subject to formal rulemak- 
ing. (Order, section 6(b)(1)] 

These rules are exempted because 
they are adopted under the more 
elaborate procedural provisions of sec- 
tions 556 and 557 of the Administra- 
tive Procedure Act (APA). Such rules 
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are those “required by statute to be 
made on the record after opportunity 
for agency hearing,” 5 U.S.C. 553(c). 
The Supreme Court has ruled that the 
mere requirement of a “hearing” in 
the governing statute does not neces- 
sarily make the rulemaking a formal 
one, United States v. Florida East 
Coast Ry., 410 U.S. 224 (1973). The 
governing statute must contain the 
words “on the record” or their func- 
tional equivalent. The exemption does 
not cover rulemaking governed by so- 
called ‘hybrid’ procedures, see, e.g., 
National Asphalt Pavement Assn. v. 
Train, 539 F. 2d 775, 782 (D.C. Cir. 
1976), whether or not such procedures 
are prescribed by statute. 

Agencies may of course apply parts 
of the Order to such rules. For exam- 
ple, USDA (21986) uses formal rule- 
making procedures for certain market- 
ing orders. Nevertheless, the Depart- 
ment pledges that “agencies using 
formal rulemaking procedures will be 
required to respond to the spirit of 
{the Order] in writing decisions and 
regulations in clear language * * *,” 

(ii) Rules relating to military and 
foreign affairs functions of the U.S. 
{Order, section 6(b)(2)] 

This exemption parallels the exemp- 
tion in section 553(a)(1) of the APA. 
The Administrative Conference has 
urged that the exemption in the APA 
be narrowed to include only matters 
specifically required by Executive 
Order to be kept secret in the interest 
of national defense or foreign policy, 
and that the agencies utilize the 
notice-and-comment procedures of the 
APA whenever appropriate in the pro- 
mulgation of rules technically exempt 
from the APA under this exemption. 
ACUS Recommendation 73-5. The 
State Department (22589) stated its in- 
tention to follow this recommenda- 
tion. 

(iii) Rules relating to agency man- 
agement and personnel. (Order, sec- 
tion 6(b)(3)] 

Rules in this category are also 
exempt from section 553 of the APA. 

(iv) Rules relating to Federal Gov- 
ernment procurement. (Order, section 
6(b)(4)] 

Such rules are also exempt from sec- 
tion 553 of the APA since they involve 
“contracts,” mentioned as part of the 
“proprietary exemption” of section 
553, discussed in 1.b.(i) below. 

(v) Partial exemption for rules gov- 
erned by short-term statutory or judi- 
cial deadlines. [Order, section 6(b)(6)] 

The Order provides that in such. in- 
stances, the agency shall publish its 
reasons for finding that following the 
procedures of the Order is impractica- 
ble or contrary to the public interest. 
The agency must also publish the 
name of the official making the deter- 
mination. Note that while the exemp- 
tion parallels the authority in APA 
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§553(b)(B) for an agency to omit 
notice and public procedure as imprac- 
ticable, unnecessary, or contrary to 
the public interest, it does not follow 
that the coverage of the two exemp- 
tions will always be identical. An 
agency may well conclude that time 
pressures make impracticable full com- 
pliance with the procedures of the 
Order but permit compliance with the 
less demanding procedures of section 
553. (Presumably rules exempt under 
section 6(b)(6) are nevertheless subject 
to the requirement of section 4 of the 
Order regarding periodic review.) The 
Department of Commerce (23171) has 
defined “short-term” to mean less 
than 91 days. 


b. Doubtful categories 


(i) Rules relating to public property, 
loans, grants, benefits, and contracts. 

These rules are exempted from sec- 
tion 553 of the APA by the so-called 
“proprietary exemption,” (Section 
553(a)(2)). The Administrative Confer- 
ence has recommended that this ex- 
emption be repealed and that agencies 
voluntarily refrain from invoking it. 
ACUS Recommendation 69-8. E.O. 
12044 specifically includes rules estab- 
lishing conditions for financial assist- 
ance, specifically excludes rules relat- 
ing to procurement, and is silent about 
other categories of rules within the 
proprietary exemption. Most agencies 
have ccemplied with the Conference 
recommendation by announcing their 
intention not to rely on the propri- 
etary exemption. Presumably these 
agencies will likewise apply the proce- 
dures of the Order to rules relating to 
public property, loans, grants, bene- 
fits, and contracts (other than pro- 
curement). Agency expressions of this 
policy such as Interior’s (22575) are 
encouraged. 

(ii) Interpretive rules and general 
statements of policy. 

Such rules are used by agencies to 
explain their views as to the meaning 
of statutes or rules or to indicate how 
they will exercise their discretion. Sec- 
tion 553 exempts them from notice- 
and-comment procedures, although 
courts have at times imposed such pro- 
cedures where the rules do have a sub- 
stantial impact. See, e.g., Pickus v. 
U.S. Board of Parole, 507 F. 2d 1107 
(D.C. Cir. 1974); Pharmaceutical Mfg. 
Assn. v. Finch, 307 F. Supp. 858 (D. 
Del. 1970). The Order makes no ex- 
press mention of such rules. The Ad- 
ministative Conference has recom- 
mended use of notice-and-comment 
procedures in the adoption of interpre- 
tive rules and statements of general 
policy which are likely to have sub- 
stantial impact on the public. Adminis- 
trative Conference Recommendation 
76-5. Note, however, that gauging the 
“significance” of an interpretive rule 
involves peculiar problems; the impact 
must be measured not as against the 
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alternative of no rule but as against 
the alternative of a rule embodying a 
different but arguable interpretation. 

iii) Rules of organization, proce- 
dure, or practice. 

Such rules are also exempt from sec- 
tion 553’s notice-and-comment proce- 
dures. E.O. 12044 omits mention of 
such rules. They are thus arguably 
subject to the Order. It may be that 
such rules would rarely meet the agen- 
cy’s standard for “significance,” see 
A(2), below, but when they do, the 
procedures of the Order should be fol- 
lowed. 


2. CLASSIFICATION OF “SIGNIFICANT 
RULES” 


The determination of which rules 
are “significant” is crucial to the car- 
rying out of E.O. 12044 since most re- 
quirements of the Order are applica- 
ble only to “significant” rules. The 
Order delegates to agencies the task of 
establishing criteria for identifying 
significant rules. 


a. Agency criteria 


These criteria should be comprehen- 
sive and should provide adequate guid- 
ance to the decisionmaker. They 
should generally follow the factors 
listed in section 2(e) of E.O. 12044: 


(1) type and number of individuals 
and organizations affected; 

(2) compliance and reporting require- 
ments; 

(3) direct and indirect effects, includ- 
ing effect on competition; and 

(4) relationship to other programs and 
agencies. 


The decisionmaker should have: flexi- 
bility to determine that a rule falling 
outside the criteria is, nonetheless, sig- 
nificant. 

For an example of an agency that 
proposed criteria relating to impacts 
on costs, productivity, competition, im- 
materials, employment, 
energy and reporting burden, see GSA 
(22615). For an example of an agency 
that preferred to use criteria for ‘“‘non- 
significance” see Treasury (22321). 


b. Determination of significance 

The report should specify who 
makes the initial and final determina- 
tion of significance and when it is 
made. It is suggested that the timing 
of the determination be keyed to the 
development of the regulatory agenda 
(see paragraph C, below). (The USDA 
(21986) provides that all proposed 
rules will be reviewed for significance 
when the initial notice of proposed 
action is to be entered on the agency 
agenda.) A rule not meeting the crite- 
ria must be accompanied by a state- 
ment to the effect at the time it is pro- 
posed, Order, section 2(e). This need 
not be done, however, for rules which 
are exempt from the coverage of the 
Order. 
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3. CLASSIFICATION OF MAJOR RULES, I.E., 
THOSE REQUIRING A ‘REGULATORY 
ANALYSIS” 


Section 3 of the Order requires the 
development of a supporting docu- 
ment called a regulatory analysis for 
those significant rules which “may 
have major economic consequences for 
the general economy, for individual in- 
dustries, geographical regions or levels 
of government.” The Order delegates 
to the agencies the responsibility for 
establishing criteria for determining 
which regulations are “major.” [The 
term ‘‘major rule’ is not used in the 
Order, but seems useful for referring 
to those rules which require a regula- 
tory analysis.] 

a. Agency criteria 

Agency criteria should be compre- 
hensible, should provide adequate 
guidance to the decisionmaker, and 
should insure that the determinations 
meet the guidelines in section 3(a) of 
the Order. These guidelines require 
that the criteria shall: 


“(1) Insure that regulatory analyses are 
performed for all regulations which wiil 
result in (a) an annual effect on the econo- 
my of $100 million or more; or (b) a major 
increase in costs or prices for individual in- 
dustries, levels of government or geographic 
regions; and 

(2) Provide that in the agency head’s dis- 
cretion, regulatory analysis may be complet- 
ed on any proposed regulation.” 


b. Determination that a regulatory 
analysis is required 

Agencies should specify who makes 
the initial and final determination 
that a regulatory analysis is required, 
and when it is made. The timing of the 
determination should be keyed to its 
inclusion in the regulatory agenda (see 
paragraph C, below), and it must 
permit the draft analysis to be com- 
pleted by the time the notice of pro- 
posed rulemaking is published. It may 
be sensible to make this determination 
contemporaneously with the determi- 
nation of significance, see Interior 
(22575). The agency head should es- 
tablish procedures in accordance with 
section 3(b) for developing the regula- 
tory analysis and obtaining public 
comment. (See discussion in para- 
graph J, below.) 


B. DECISION TO CONSIDER OR 
UNDERTAKE RULEMAKING 


1. E.O. 12044 DOES NOT REQUIRE ANY PAR- 
TICULAR “‘TRIGGERING EVENT’”’ FOR INI- 
TIATING THE RULEMAKING PROCESS 


This first step in the rulemaking 
process is difficult to generalize about 
or govern by a procedure. Neverthe- 
less, agencies might well discuss how 
their rulemaking process may be trig- 
gered. For example, Labor (22915) and 
HEW (23119) describe triggering 
events. Treasury (22319) describes the 
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sources of regulations. USDA (21987) 
provides for review by the .agency 
head of the need to take action, availa- 
ble alternatives, plans for public com- 
ment, and a tentative schedule before 
any action is undertaken. EPA (23680) 
requires that a “notification form” be 
sent to senior management by the 
head of the initiating office when he 
wants to start work on a new rule. 
Similarly, NCUA (23688) requires that 
an “initiation statement” be prepared 
by the person or office suggesting the 
need for a rule. HEW (23119) requires 
that the appropriate initiating office 
prepare a “proposal to regulate” 
within 45 days after a triggering event. 


2. TRIGGERING EVENTS 


As Labor states (22915), the issuance 
of regulations may be triggered in var- 
ious ways: 


“A statute or executive order may provide 
for the issuance of regulations; there may 
be a change in policy in administering a pro- 
gram; judicial decisions may necessitate an 
amendment to existing regulations; com- 
plaints of affected individuals or organiza- 
tions or reports from the Department’s in- 
vestigators may alert. agency officials to 
problem areas in existing reguiations.” 


Agency discussion of triggering 
events and special procedures covering 
them seem useful. Furthermore, spe- 
cial attention may well be paid to pro- 
cedures for handling public petitions 
and for monitoring and utilizing views 
of voluntary standard-setting organi- 
zations. 


a. Pubdlic petitions pursuant to APA 
section 553(e) 


Section 553(e) of the APA provides 
“Each agency shall give an interested 
person the right to petition for the is- 
suance, amendment or repeal of a 
rule.” A number of agencies make spe- 
cial mention of the availability of such 
a procedure: Treasury (22319), Interior 
(22581), NCUA (23688), ICC (27732), 
and CAB (29251). Both the ICC and 
CAB provide for announcement of dis- 
position of such petitions within 120 
days. Ordinarily, the decision whether 
to issue a rule or to institute a rule- 
making is held to be committed to 
agency discretion and, hence, not judi- 
cially reviewable, see Leighton v. SEC, 
221 F. 2d 91 (D.C. Cir. 1955), cert. 
denied, 3593 U.S. 825, 965 (1955). How- 
ever, courts have, on occasion, re- 
viewed agency denials of or inaction 
on petitions, see N.O.R.M.L. v. Inger- 
soll, 497 F. 2d 654 (D.C. Cir. 1974) 
(review and remand of refusal to 
accept petition); Nader v. FAA, 440 F. 
2d 292 (D.C. Cir. 1971) (review and up- 
holding of denial of petition). 

b. Voluntary standard-setting organi- 
zations 

The private sector of the economy 
invests extensive resources in develop- 
ing and revising written standards for 


products, materials, systems, processes 
and practices. Agencies that set stand- 
ards through rulemaking should be 
cognizant of these activities and 
should attempt to provide for some ap- 
propriate monitoring and utilization of 
such “voluntary standards,” as a 
source of agency standards. The 
DOL’s report (22915) recognized this 
source. The CPSC has published 
policy statements regarding staff par- 
ticipation, monitoring and liaison with 
voluntary standard-setting groups (43 
FR 19216, 29745, 30795). 

The Administrative Conference is 
currently studying the role of volun- 
tary standards in the development of 
mandatory federal standards. Inquir- 
ies about the study should be directed 
to David Pritzker (254-7065). 


c. Other 

Of course, the initiative or idea for 
new rules often arises in other ways, 
as from advisory committee sugges- 
tions, from experience under and 
review of program operations, and 
from employee initiatives. 


C. PREPARATION OF THE REGULATORY 
AGENDA 


1. E.0, 12044 REQUIREMENTS 


Section 2(a) of the Order requires 
each agency to publish at least semi- 
annually an agenda of significant rules 
under development or review. The 
agenda must describe the rules being 
considered, the need for and the legal 
basis for the action being taken, and 
the status of rules previously listed on 
agendas. Each item on the agenda 
should also include the name and tele- 
phone number of a knowledgeable 
agency official, and state, if possible, 
whether a regulatory analysis is to be 
required. The agenda should also in- 
clude the list of existing rules sched- 
uled for review (see paragraph N, 
below). 


2. AGENCY PROCEDURES FOR DEVELOPMENT 
OF AGENDA 


The report should adequately de- 
scribe the preparation of the agenda. 
It should cover the folicowing aspects: 


a. Who has responsibility for compil- 
ing and overseeing the agenda? 

A single person or office should be 
charged with developing the agenda. 
The Order requires agency head ap- 
proval prior to publication. In the case 
of large departments, it may be sensi- 
ble to require preparation of sub- 
agency agendas and integration into a 
departmental agenda. 


b. Integration with process of categori- 
zation of regulations 

Because only significant rules are re- 
quired to be published in the agenda, 
the determination of the significance 
of proposed regulations (or at least a 
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preliminary determination) should be 
made concurrently with the process of 
putting together the agenda. See e.g., 
the USDA (21986) and Commerce 
(23170) reports. 

c. Contents of agenda 


The report should adequately de- 
scribe what information will be in the 
agenda. Agendas may, of course, con- 
tain information beyond what is re- 
quired by the Order. CSA proposes 
that all regulations under develop- 
ment be listed (sample format, 22597). 
DOT has already published its agenda, 
containing a listing of all proposed 
rules, classified by initiating office and 
category of regulation (23884). 


d. Updating the agenda 

The Order provides that the agenda 
“shall be as complete as possible.” 
Nevertheless, situations will doubtless 
arise where an agency wishes to begin 
development of a regulation that has 
been omitted or unanticipated by the 
previous agenda. Therefore, agency re- 
ports should include a discussion of 
procedures for updating the agenda 
during the 6-month interval between 
publications, including perhaps a pro- 
vision that the agency maintain at all 
times a current agenda that is publi- 
cally available (though it need not be 
published in the FEDERAL REGISTER 
more than twice a year). See, e.g., 
USDA (21986). Generally, the current 
agenda should be updated by the time 
of publication of the notice of pro- 
posed rulemaking. 


D. AGENcY Heap INVOLVEMENT IN DECcI- 
SION TO DEVELOP NEW REGULATIONS 


1. E.0. 12044 REQUIREMENTS 


Section 2(b) of the Order states, 
“Before an agency proceeds to develop 
significant new regulations, the 
agency head shall have reviewed the 
issues to be considered, the alternative 
approaches to be explored, a tentative 
plan for obtaining public comment, 
and target dates for compietion of 
steps in the development of the regu- 
lation.” As OMB noted in its com- 
ments appended to the E.O. (43 FR 
12655), the original draft of the Order 
required that a work plan be present- 
ed to the agency head. The final 
Order more flexibly permits the infor- 
mation on issues and alternatives to be 
given to the agency head in a manner 
each agency feels is appropriate, in 
one or many documents. 


2. WHO IS THE AGENCY HEAD? 


The term “agency head” is not de- 
fined in the Executive Order nor in 
the Administrative Procedure Act. 
The APA does define “agency” to in- 
clude ‘‘each authority of the Govern- 
ment of the United States, whether or 
not it is within or subject to review by 
another agency ...”, 5 U.S.C. § 551(1). 
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Thus a semi-autonomous operating 
office, bureau or other entity within a 
larger agency might be considered an 
agency under the APA, and its head 
would presumably be an “agency 
head” under the Order. However, it re- 
mains somewhat unclear just how 
autonomous such an entity must be to 
be considered an “agency” under the 
APA. 

To avoid these technical questions, it 
is suggested that a commonsense ap- 
proach be taken. In some situations, 
the responsibility for reviewing pro- 
posed and final rules could reasonably 
be delegated to the head of the issuing 
agency within the department, with 
Secretarial involvement only when 
deemed necessary. It should be noted 
that several departments have define 
“agency head” to mean the Secretary 
and Under Secretary, HUD (22599), 
HEW (23120). DOT (23927) has pro- 
vided that the general counsel may 
concur for the Secretary where a rapid 
concurrence is needed, provided that 
the Secretary be advised as soon as 
possible. Interior (22573) has proposed 
an innovative way of resolving the 
problem of who approves. The Secre- 
tary approves all work plans prior to 
notice of proposed rulemaking but in- 
dicates “whether he wishes to approve 
the rule before publication of the 
notice of proposed rulemaking or final 
rule or whether his approval authority 
may be exercised by the officer having 
jurisdiction over the program to which 
the rule relates.” Interior also incorpo- 
rates a “signature requirement” into 
this procedure. 


3. PROCEDURES 


The report should indicate how and 
when the agency head will make the 
required review. Agencies with work 
plan requirements (see paragraph E, 
below) will normally use this docu- 
ment as the basis for agency head 
review. Other agencies may use an- 
other type of document. HEW’s Secre- 
tary relies on summaries of meetings 
of the regulation panels (23119), GSA 
(22614) uses a letter from the head of 
the initiating unit, CAB (27732) uses a 
Memorandum for Board Action, and 
EPA (29895) uses a ‘decision pack- 
age”’. 


E. INTERNAL PRocESS—PRIOR TO NOTICE 
OF PROPOSED RULEMAKING (NPR) 


1. E.O. 12044 SPECIFIES NO PARTICULAR 
PROCESS OTHER THAN THE REQUIRE- 
MENTS IN SECTION 2(b) OF AGENCY 
HEAD OVERSIGHT (SEE PARAGRAPH D),. 


Although there is probabiy no single 
best technique for structuring the pre- 
NPR rulemaking process, agency re- 
ports should make clear what internal 
procedures or techniques are generally 
followed for development of signifi- 
cant rules. The following procedures 
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and techniques are among those that 
may be relevant to a particular agen- 
cy’s approach: 


a. Work plans 


A number of agencies focus on the 
supporting document that will be de- 
veloped to accompany the proposed 
rule by the end of the pre-NPR rule- 
making process. For example, Treasur- 
y (22321) provides that “no action 
other than preliminary studies on any 
regulation * * * shall be undertaken 
without secretarial approval of a work 
plan.” A Treasury work plan is to con- 
tain 11 categories of information 
spelled out in the report, although 
some categories are not required for 
“non-significant” rules. In addition, 
the Treasury plan spells out the proce- 
dures for internal review and revision 
of work plans that may take place 
prior to the NPR. Other agencies 
using this approach are _ Interior 
(22597), HUD (22598), SBA (22606, 
FDA (22122, “a strategy document’’), 
DOT (23927), and EPA (29895, “a de- 
velopment plan”). The major advan- 
tage of this approach is that it re- 
quires the initiating office to prepare a 
document which contains information 
sufficient to permit the agency head 
to conduct a review prior to the NPR. 


b. Working groups 


The use of working groups or teams 
on an ad hoc basis to develop rules 
(and supporting documents) is, of 
course, not inconsistent with the work- 
plan approach. Indeed, EPA (29894) 
has a very structured process involving 
designated work groups, as well as 
four definite stages of rule develop- 
ment, all of which may take place 
prior to publication of NPR (starting 
work on a regulation, preparation of a 
development pian, preparation of a de- 
cision package, and conducting inter- 
nal reviews). Other agencies using 
working groups to either develop rules 
or aid the initiating office in develop- 
ing rules are DOE (18637) and SBA 
(22605). 

Other agencies assign the drafting 
responsibility to a specific office or of- 
ficial. In Interior (22574) drafting is 
supervised by bureau “head officials.” 
PBGC (22608) uses a policy committee 
to draft the rule’s “specifications” but 
has the Genera! Counsel draft the 
rule itself. EEOC (22610), uses a newly 
created Office of Policy Implementa- 
tion. GSA (22613) uses designated 
“Clearance Officers’ who must 
comply with seven rule development 
steps, and ICC (27730) uses a newly 
created Policy Review Office to coordi- 
nate the development of rules. 


c. Resolution of disputes over proposed 
rules’ contents 


The development of a proposed rule 
ordinarily will be accompanied by 
intra-agency disagreements. Some pro- 
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cedure for resolving such disagree- 
ments should be apparent from the 
agency’s reports, though a detailed de- 
scription of the procedure is probably 
not necessary. . 

Some agencies use review groups for 
early screening of rules and for resolu- 
tion of preliminary disagreemnets 
before consideration by the agency 
head. EPA (29895) uses several such 
review groups. ACTION (22326) and 
EEOC (22593) have steering commit- 
tees, and HEW (23119) employs stand- 
ing regulations panels to screen all 
proposed rules. Other agencies use 
clearance procedures requiring the 
concurrence of participating offices 
before the developing rule (and/or 
work plan) moves forward, HUD 
(22598), Treasury (22322). 


d. Use of target dates or deadlines 


Section 2(b) of the Order requires 
agencies to set target dates for complie- 
tion of steps in the development of 
each significant regulation. Studies 
have shown that use of this technique 
can reduce delay and improve manage- 
ment. 

The Senate committee on Govern- 
mental Affairs recently has concluded 
that particularized timetables or dead- 
lines established by individual agen- 
cies to govern their own proceedings 
can be useful tools for reducing delays 
and are preferable to seemingly more 
rigid legislative prescriptions [vol. IV, 
Study on Federal Regulation: Delay in 
the Regulatory Process 132-52 (1977)]. 

The Administrative Conference sup- 
ported this view in its Recommenda- 
tion 78-3, Time Limits on Agency 
Action. ACUS recognized that strict 
time limits might be counter-produc- 
tive: “Purely as a practical matter, 
modern rulemaking proceedings are 
too complex and varied, and involve 
too many stages, to permit fixing un- 
yielding time frames for agency deci- 
sion-making. Strict time limits, more- 
over, may foreclose the use of proce- 
dural techniques that can be valuable 
in enhancing the degree of public par- 
ticipation and completeness of infor- 
mation.” However, the Conference rec- 
ommended that agencies ‘should 
adopt time limits of guidelines for the 
prompt dispositon of its adjudicatory 
and rulemaking actions, either by an- 
nouncing schedules for particular 
agency proceedings or by adopting reg- 
ulations that contain general timeta- 
bles for dealing with categories of the 
agency’s proceedings.” ACUS 178-3. 

Several agencies have elaborated on 
the Order’s requirement. Treasury 
(22321) requires that its work plan 
contain target dates for the following 
steps: 


—Completion of advance NPR, if 
_ and proposed publications 
ate; 


NOTICES 


—Completion of draft regulatory 
analysis, if any, and preliminary 
draft of NPR; 

—Completion of final draft of NPR, 
period of internal review, and pro- 
posed publication date of NPR; 

—Expiration of comment period, and 
completion of hearing, if any; 

Completion of final regulatory anal- 
ysis, if any, and preliminary draft 
of final rule; 

—Completion of final draft, period 
of internal review. and proposed 
publication date of final rule. 


As mentioned, HEW (23119) requires a 
regulation proposal to be prepared 
within 45 days of a “triggering event,” 
and ICC (27732) and CAB (29251) re- 
quire public petitions to be disposed of 
120 days from the date of petition. 


e. Role of general counsel 


As the agency’s chief legal officer, 
the general counsel, should ordinarily 
play some identifiable role in the rule- 
making process, either in drafting, re- 
viewing or assuring the legal sufficien- 
cy of proposed and final rules. He or 
she may serve on the working or 
review group, DOE (18637), ACTION 
(22326), Interior (22574), SBA (22605), 
EEOC (22610), GSA (22613), HEW 
(23119), DOT (23927) and EPA 
(29894). Other agencies have the gen- 
eral counsel’s office do the actual 
drafting of the rule, PBGC (22608), 
DOL (solicitor’s office either assists or 
drafts rules, depending on lead office, 
compare Pension and Welfare Benefit 
Program with Employment Standards 
Administration, 22916). 


ti. Interagency clearance or review 


Where the agency’s jurisdiction 
overlaps with others; it should specify 
some procedure or technique for ob- 
taining interagency clearance or 
review. For example, EPA, CPSC, FDA 
and OSHA (Labor) have set up the 
“Interagency Regulatory Liaison 
Group” (IRLG) to coordinate corsider- 
ation of regulation of carcinogenic ma- 
terials. EPA (29897) provides that “the 
preambie for regulations of interest to 
other IRLG members will describe co- 
ordination efforts and how they have 
affected the substance and procedure 
of the regulation.” FDA (23122) also 
acknowledges the need for coordina- 
tion. Similarly Labor (22916) in admin- 
istering its share of the Employee Re- 
tirement Income Security Act 
(ERISA) recognizes the need to seek 
comments from the IRS and PBGC. 


F. PUBLIC PARTICIPATION PRIOR TO 
NPR 


[NotTE.—Section 2(c) of E.O. 12044 re- 
quires agencies to give the public early 
and meaningful opportunity to partici- 
pate in the development of regula- 
tions, and to consider a variety of ways 
to provide that opportunity. Those 


techniques for enhancing public par- 
ticipation that can be employed before 
publication of the NPR are discussed 
in this Paragraph F. Those that would 
be employed at later stages in the ru- 
lemaking process are discussed at ap- 
propriate points below.] 


1. E.O. 12044 REQUIREMENTS 


Section 2(c) of the Order provides, 
“Agencies shall give the public and 
early and meaningful opportunity to 
participate in the development of 
agency regulations.” The _ report 
should pay adequate attention to this 
need. 


2. ASSIGNMENT OF RESPONSIBILITY 


The report should make clear who 
has the responsibility for encouraging 
and overseeing the agency’s effort to 
achieve early public participation. For 
example, see USDA’s report (21987) 
which provides that each agency 
within the Department will have a 
Public Participation Office and fur- 
ther provides for a coordinating Public 
Participation Staff at the department- 
al level. See also HUD’s designation 
(22600) of the Office of Consumer Af- 
fairs in the Office of Neighborhoods, 
Voluntary Associations and Consumer 
Protection to develop public participa- 
tion plans, and more specifically to de- 
velop lists of persons and groups to be 
contacted about proposed regulation 
initiatives. 

3. PROPOSED TECHNIQUES 


Section 2(c) of the Order lists items 
(a) and (b) below as examples: 


a. Use of advance notice of proposed 
rulemaking (ANPR) 


Advance notice of proposed rulemak- 
ing is distinguished from multiple 
cycle rulemaking by the generality of 
the agency’s proposal or inquiry. 
“* * * (A)n agency may at any time 
announce, as by an ‘advance notice of 
proposed rulemaking,’ that it intends 
to issue a notice of rulemaking, and in 
such announcement solicit comments 
and suggestions with respect to the 
contents of such notice.’”’ Administra- 
tive Conference Recommendation 76- 
3, Paragraph l(a). The difference be- 
tween an ANPR and NPR which con- 
templates two or more rounds of com- 
ments may be simply one of degree. 
However, the former necessarily con- 
templates that a more detailed agency 
proposal will be forthcoming, whereas 
the latter may or may not involve a re- 
vision of the agency proposal prior to 
the second round of comment. (For 
purposes of the Order, the conse- 
quences of the distinction may be im- 
portant. For major rules a draft regu- 
latory analysis must be prepared prior 
to or contemporaneous with the NPR, 
see Paragraph J, whereas an ANPR re- 
quires no regulatory analysis.) 
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b. Holding open conferences or hear- 
ings ; 
Such conferences may be useful in 
exposing the agency to the views of 
the interested public and in informing 
that public of the agency’s current 
thinking. Two agencies are holding 
public hearings, to discuss their draft 
E.O. 12044 reports with the public. See 
DOE notice (24215), and EPA (29891). 


c. Circulation of draft rules to interest- 
ed groups 


Such informal consultation in the 
pre-NPR stage may be very useful, but 
it also presents problems because it 
may raise fears that the interests con- 
tacted are receiving favored treatment 
and that the significance of the notice- 
and-comment stage is being downgrad- 
ed. Such consultation may also pres- 
ent problems of compliance with the 
Federal Advisory Committee Act. See 
paragraph 3(d), below. 

One way to avoid such problems 
may be to announce in the FEDERAL 
REGISTER the intention to hold public 
seminars and meetings and to make 
draft rules available. See such a notice 
by the Office of Surface Mining Recla- 
mation and Enforcement (Interior) 43 
FR 25881. 


d. Reguiarized contact with interested 
groups, including voluntary stand- 
ard-setting organizations 


Note that such contacts may trigger 
the applicability of the Federal Advi- 
sory Committee Act, 5 U.S.C. Appen- 
dix I, Sections 1-15. The question is 
whether the group contacted is being 
“utilized” by the agency within the 
meaning of the Act. The case law on 
this point is not clear. Compare Center 
for Auto Safety v. Coz, No. 76-1922 
(D.C. Cir., June 9, 1978) with Lom- 
bardo v. Handler, 397 F. Supp. 792, 
797-800 (D. D.C. 1975), aff’d w.o. op., 
546 F. 2d 1043 (1978), cert. denied, 97 
S. Ct. 2639. 


e. Developing special contacts with 
State and local government groups 


A Presidential Memorandum of 
March 23, 1978, directs agencies to de- 
velop specific plans for consultation 
with State and local governments in 
the development of regulations of 
major intergovernmental significance. 
Such consultation may require compli- 
ance with the Federal Advisory Act. 
See cases cited in the previous para- 
graph. 


f. Use of agency advisory committees 


In the previous three paragraphs we 
cited forms of public participation 
that might arguably constitute utiliza- 
tion of outside groups as within the 
Federal Advisory Committee Act. In 
addition, the agency might of course 
establish its own advisory committees 


NOTICES 


or utilize committees which it has pre- 
viously established. 


4. PROBLEM OF CONTACTS WITH 
INTERESTED PERSONS 


The agency should address the ques- 
tion of how it handles contacts with 
persons interested in a developing 
rule. Such frequent and informal con- 
tacts between agency decisionmaking 
personnel and interested outsiders at 
this stage of the process are unavoid- 
able and usually desirable. Yet they 
may give rise to suspicions of improper 
influence, particularly where the pat- 
tern of contacts seems disproportion- 
ately to favor particular interests. Pos- 
sible protective measures include log- 
ging requirements, preparation of 
memoranda of significant contacts for 
inclusion in the rulemaking file, open 
meetings, and conscious efforts to bal- 
ance contacts. See the fuller discussion 
of important recent cases and Admin- 
istrative Conference Recommendation 
77-3 in paragraph I.4, below. 


G. NoTICE OF PROPOSED RULEMAKING 
(NPR) 


1, ADMINISTRATIVE PROCEDURE ACT 
REQUIREMENTS, 5 U.S.C. 553 


Section 553(b) provides: 


“General notice of proposed rulemaking 
shail be published in the FepERAL REGISTER, 
unless persons subject thereto are named 
and either personally served or otherwise 
have actual notice thereof in accordance 
with law. The notice shall include— 


(1) a statement of the time, place, and 
nature of public rulemaking proceed- 
ings; 

(2) reference to the legal authority under 
which the rule is proposed; and 

(3) either the terms or substance of the 
proposed rule or a description of the 
subjects and issues involved. 


* * * ~ 


2. E.O. 12044 REQUIREMENTS 
a. Significant rules 


The Order does not specify addition- 
al requirements for the notice, but see 
discussion of agency head involvement 
in decision to develop new regulations 
(par. D, above). 


b. Major rules 


Section 3(b)(2) provides that the 
notice should include an explanation 
of the regulatory approach that has 
been selected or is favored and a short 
description of the other alternatives 
considered. A statement of how the 
public may obtain a copy of the draft 
regulatory analysis shall also be in- 
cluded. Thus, the Order implies that 
the draft analysis should be prepared 
before the NPR is issued. 


IMPORTANT NotTE.—OMB advises that the 
reference in section 2(d) of the Order to ap- 
proval by the agency head prior to publica- 
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tion “for public comment” is incorrect, and 
that section 2(d) is intended to refer only to 
the final approval stage. 


3. REQUIREMENTS OF FEDERAL REGISTER 


1 CFR §18.12 prescribes require. 
ments for preambles to proposed and 
final rules. The preamble shall 


“inform the reader, who is not an 
expert in the subject area, of the basis 
and purpose for the rule or proposal.” 


4. ADDITIONAL CYCLES OF NOTICE-AND- 
COMMENT 


Administrative Conference Recom- 
mendation 76-3 urges that agencies 
consider: 


Providing from the outset for the possibil- 
ity of two cycles of notice-and-comment (i) 
when the agency anticipates that the issues 
raised by the rulemaking will be unusually 
complex, or (ii) when it is in the public in- 
terest to utilize the initial notice of pro- 
posed rulemaking to give only a general de- 
scription of the subjects and issues involved 
in the proceeding and to invite public com- 
ment upon those subjects and issues; pro- 
vided that ‘at the conclusion of the first 
cycle the agency may take any action within 
its powers. 


5. CONTENTS OF NOTICE 


Administrative Conference Recom- 
mendation 76-3 suggests that notices 
in the more complicated rulemakings 
should: 


Incorporate[e] * * * a summation of the 
agency’s current attitudes toward critical 
issues in the proceeding and a description of 
the data on which the agency relies, indicat- 
ing where the data may be inspected; and 

Providfe] an explanation of the tests and 
other procedures followed by the agency 
and the significance the agency has at- 
tached to them, and [allow] opportunity for 
comment thereon. 


6. UTILIZATION OF MEANS FOR ACHIEVING 
WIDER NOTICE 


Section 2(c) of the Order asks agen- 
cies to consider such means as sending 
notices to publications likely to be 
read by interested persons and notify- 
ing such persons directly. 

The Administrative Conference has 
recommended, ACUS Recommenda- 
tion 71-6(E), that: 


Each agency should utilize such methods 
as may be feasible, in addition to the FrpErR- 
AL REGISTER’s Official public notice, to 
inform the public and citizen groups about 
proceedings (including significant applica- 
tions and petitions) where their participa- 
tion is appropriate. Among the techniques 
which should be considered are factual 
press releases written in lay language, 
public service announcements on radio and 
television, direct mailings and advertise- 
ments where the affected public is located, 
and express invitations to groups which are 
likely to be interested in and able to repre- 
sent otherwise unrepresented interests and 
views. 
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H. OPPORTUNITY FOR PUBLIC COMMENT 


1. REQUIREMENTS OF THE 
ADMINISTRATIVE PROCEDURE ACT 


Section 553(c) requires the agency to , 


“give interested persons an opportuni- 
ty to participate in the rulemaking 
through submission of written data, 
views or arguments with or without 
opportunity for oral presentation.” 
The APA does not prescribe a mini- 
mum period to be allowed for com- 
ment (but see the Federal Register 
Act, 44 U.S.C. 1508, which provides 
that notice of hearing or opportunity 
to be heard shall be not less than 15 
days “without prejudice, however, to 
the effectiveness of a notice of less 
than 15 days where the shorter period 
is reasonable”). Under the APA, agen- 
cies ordinarily allow at least 30 days, 
but this period is frequently criticized 
as too short. 


2. E.O. 12044 REQUIREMENTS 


Section 2(c) of the Order requires 
that agencies give the public at least 
60 days to comment on proposed sig- 
nificant regulations. Where the 
agency determines that a 60-day com- 
ment period is not possible, the pro- 
posal shall be accompanied by a brief 
statement of reasons for a shorter 
time period. Compare this section with 
section 6(b)(6), the partial exemption 
for rules governed by short-term dead- 
lines. The fact that an agency finds it 
must allow only a short period for 
public comment does not in itself 
bring the rule within exemption (6) if 
the agency may follow the procedures 
of the Order in other respects. See 
paragraph A(1)(a)(v), above. 


3. NEED FOR ADDITIONAL COMMENT 
PERIOD WHERE RULE IS SIGNIFICANTLY 
CHANGED IN RESPONSE TO FIRST ROUND 
OF COMMENTS 


Where agency response to public 
comments is to make changes in rule 
which raise new issues not encom- 
passed in the original notice, a new 
round of comment may be necessary, 
Wagner Electric Corp. v. Volpe, 466 
F.2d 1013, 1019-20 (3d Cir. 1972). But 
in South Terminal Corp. v. EPA, 504 
F.2d 646, 658 (1st Cir. 1974) the court 
refused to order a new round of com- 
ment, although it conceded that the 
differences between the final and the 
proposed rule were substantial, be- 
cause the changes were “in character 
with the original scheme and were ad- 
ditionally foreshadowed in proposals 
and comments advanced during the 
rulemaking.” : 

Administrative Conference Recom- 
mendation 76-3 urges that agencies 
consider 


providing for a second cycle of notice-and- 
comment or by notice providing an opportu- 
nity for additional comment in any proceed- 
ing when comments filed in the proceeding, 


NOTICES 


or the agency’s response to such comments, 
present new and important issues or serious 
conflicts of data. 


The CAB (29252) has institutional- 
ized this idea by making “reply com- 
ments” a special feature of its rule- 
making process. 


4. SPECIAL PROVISIONS FOR PUBLIC AND 
CITIZEN GROUP PARTICIPATION 


Agency reports should discuss what 
provisions, if any, it plans to make to 
encourage or facilitate participation 
by public and citizen groups, such as 
consumer, environmental or other 
such groups. Such provisions might in- 
clude waiving multiple copy filing re- 
quirements and reproduction costs; 
advice and help in obtaining informa- 
tion from the agency’s files or from its 
experts, [see Administrative Confer- 
ence Recommendation 71-6(D)(3)], 
and financial assistance, where au- 
thorized. For examples of agency dis- 
cussion of these techniques, see espe- 
cially, USDA (21987), HUD (22600), 
DOT (23932) and EPA (29896). 


5. OPPORTUNITY FOR ORAL PRESENTATION 


Opportunity for hearing or oral 
presentation to agency is not required 
by the Administrative Procedure Act 
nor by the Order, but may be required 
by the agency’s own statute or permit- 
ted within the agency’s discretion. The 
report might discuss agency policy on 
permitting oral presentations in rule- 
making. 

Hearings may be argument-type, 
trial-type (with opportunity to intro- 
duce evidence and cross-examine) or 
some combination of the two. (The 


Administrative Conference has recom-. 


mended that trial-type procedures 
should be reserved for situations in 
which it is necessary to resolve disput- 
ed issues of specific fact. Administra- 
tive Conference Recommendation 72- 
5). 


6. CONSIDERATION OF PAPERWORK 
BURDEN 


The Order, sections 1(e), 2(d)(6), ex- 
hibits special ‘concern that the rule- 
making process give adequate consid- 
eration to minimizing the paperwork 
burden of new regulations. 

The Commission on Federal Paper- 
work recommended that agencies work 
during the drafting stage with those to 
be affected by the paperwork burden; 
that estimates of expected paperwork 
should be published for comment; and 
that proposed forms should be pub- 
lished along with proposed rules. 

Agency reports should discuss what 
special procedures, if any, the agency 
plans to follow in order to evaluate the 
paperwork burden of a proposed regu- 
lation. See, for example, EPA’s tech- 
niques (29900) for reducing reporting 
burdens. They include a “sunset 


policy” on reporting requirements con- 
tained in new rules, early internal 
review of costs and benefits of new re- 
porting requirements, a “reports 
impact analysis’ for all new signifi- 
cant rules, and a specific request for 
public comments on the analysis in 
NPR’s. 


I. THE RULEMAKING RECORD 


1. E.O. 12044 SPECIFIES NO REQUIRE- 
MENTS CONCERNING THE RULEMAKING 
RECORD 


The rulemaking record consists of 
information and documents generated 
or received by the agency in the 
course of a rulemaking proceeding, 
and forms the basis for the agency’s 
decison on the rule. While the charac- 
teristics of the “record” in an informal 
rulemaking proceeding are less well 
defined than in a proceeding in which 
the agency determination is required 
to be made “on the record,” see ACUS 
Recommendation 74-4, the develop- 
ment of the record is central to the ru- 
lemaking process. The rulemaking 
record, as it develops during the pro- 
ceeding, generally should be open for 
public inspection (except for such ma- 
terials as may be entitled to confiden- 
tial treatment, see paragraph 3 below), 
thus facilitating public understanding 
and comment about the proposed rule. 
Since the record supplies the basis for 
the agency’s final rule (and, if neces- 
sary, for judicial review of the rule), 
agencies should be quite concerned 
about the way they manage the 
record-keeping process. An inaccessi- 
ble record will thwart public participa- 
tion, a poorly managed record-keeping 
process will thwart agency-head over- 
sight of the rulemaking process and 
such deficiencies greatly increase the 
risk of judicial rejection of the final 
rule. For a particularly insightful 
elaboration of these ideas, along with 
a description of EPA’s record-keeping 
practices, see Pedersen, Formal Rec- 
ords and Informal Rulemaking, 85 
Yale L.J. 38 (1975). 

In addition, a number of courts have 
complained about the state of the ru- 
lemaking record during judicial 
review. See, e.g. Texas v. EPA, 499 F. 
2d 289, 297 (5th Cir. 1974). Judge 
Skelly Wright of the D.C. Circuit re- 
cently commented upon this trend: 
“Considering the unpleasant remarks 
a number of courts have made recent- 
ly about the state of administrative 
records, I suggest that the time is not 
far off when in some cases agency 
action will be vacated without judicial 
review because the record as kept by 
the agency is inadequate, confused or 
incomplete.” Wright, New Judicial 
Requisites for Informal Rulemaking, 
29 Admin. L. Rev. 59, 61-62 (1977). 
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2. DISCUSSION OF RECORD-KEEPING 
PRACTICES 


Agencies would do well to consider 
integrating their record-keeping prac- 
tices with the other requirements and 
goals of the Executive Order. In de- 
scribing their rulemaking process, the 
agencies’ reports could discuss the fol- 
lowing practices: 


a. When should record-keeping begin 
in a particular proceeding? 


Agencies should consider establish- 
ing a rulemaking docket for each rule. 
Pedersen (page 79) suggests that in 
most cases, this could consist simply of 
a labelled, publicly accessible file 
drawer in a room set aside for such 
files, with an adequate and organized 
staff assigned to keep them in order. 
In view of the Executive Order’s re- 
quirements, it may make more sense 
to establish the docket when the pro- 
ceeding is first placed on the agency’s 
agenda. 


b. What goes in the record, how main- 
tained? 


Once the docket is established, rele- 
vant material should be placed in the 
record. Pedersen (page 75) recom- 
mends that, at the time of publication 
of the NPR, all documents which the 
agency decided were of central rel- 
evance to the rule be placed in the file, 
and that “each one’ be discussed in 
the preamble to the proposed rule or 
in the accompanying technical support 
documents. After the NPR, of course, 
all public comments received, all tran- 
script of hearings held concerning the 
proposal, and all documents of central 
relevance to the rulemaking which 
became available after the NPR would 
be placed in the file. (As mentioned in 
paragraph H, above, if such docu- 
ments were important enough the 
agency should extend the comment 
period or propose an amended rule.) 


c. Accessibility to the public 


A growing challenge in large-scale 
rulemaking proceedings is to insure 
that the record is compiled in a form 
that provides practical accessibility to 
the public and, indeed, to the agency 
itself. An ongoing study by the Admin- 
istrative Conference of the role of the 
rulemaking record in Federal Trade 
Commission trade regulation proceed- 
ings has found that records were regu- 
larly between 20,000 to 50,000 pages, 
with some over 100,000. Such bulky 
records obviously present a problem of 
adequate access, and at least one court 
has issued a warning as to the need for 
accessibility, ‘“‘Had petitioners com- 
plained that they were not able to use 
the public file, we would of course 
have treated the complaint as a seri- 
ous matter.” Ethyl Corp. v. EPA, 541 F. 
2d 1, 49, n. 102 (D.C. Cir. 1976). 


NOTICES 


Agency reports might discuss what is 
being done to insure the accessibility 
of the rulemaking record. 


3. HANDLING OF CONFIDENTIAL BUSINESS 
INFORMATION 


A recurring problem in agency rule- 
making is how to handle confidential 
business information. The Freedom of 
Information Act (FOTIA), 5 U.S.C. 552, 
requires an agency to disclose docu- 
ments within its possession unless it 
determines that the document sought 
falls within one of the nine exemp- 
tions in the Act. However, agency de- 
terminations with respect to exemp- 
tion 4 (“trade secrets and commercial 
or financial information obtained from 
a person and privileged or confiden- 
tial”) may have a great impact on the 
person who originally submitted the 
document. Agencies need to develop 
policies for handling such confidential 
information, if they wish to obtain 
such information relevant to their ru- 
lemakings. Some method of determin- 
ing confidentiality should be estab- 
lished so interested persons can decide 
whether the risk of disclosure 
outweighs their interest in fully par- 
ticipating in the rulemaking proceed- 
ing. In appropriate cases, rulemaking 
notices should indicate an attention to 
the problem, (see Labor report, 22921). 
A number of agencies have announced 
their intention to develop policy in 
this area. See EPA, 43 FR 2637, DOE, 
43 FR 2653, FTC, 43 FR 3571, DOT 
(National Highway Traffic Safety Ad- 
ministration), 43 FR 22412. 


PUTTING EX PARTE COMMUNICATIONS IN 
THE RECORD 


Proper management of the rulemak- 
ing record can alleviate the potential 
problem of what to do with informal 
oral and written comments received 
from outside the agency, addressed to 
the merits of the rule but not received 
in the ordinary stream of comments 
engendered by the NPR. As noted in 
paragraph F(4) above, the problem of 
developing a standard procedure for 
handling outside contacts is more seri- 
ous after the NPR than before it, if 
only because of the dictum in Home 
Bor Office, Inc. v. FCC, 567, F. 2d 9, 57 
(D.C. Cir.), cert. denied, 98 S. Ct. 111 
(1977), that discourages all off-the- 
record contacts after the NPR been 
published. However, the breadth of 
the Home Bor Office opinion has been 
criticized, see Action for Children’s 
Television v. FCC, 564 F. 2d 458 (D.C. 
Cir. 1977), and it probably does not 
represent the majority view to the 
extent that expresses a general prohi- 
bition on such contacts. The Adminis- 
trative Conference has suggested a 
more modest approach: a rulemaking 
file which adequately reflects com- 
ments from outside the agency, see 
ACUS Recommendation 77-3, 42 FR 
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54251. The Federal Communications 
Commission has recently adopted the 
ACUSA approach, see 43 FR 27868 
(June 27, 1978). 


J. THE REGULATORY ANALYSIS 
1. E.0O, 12044 REQUIREMENTS 


As noted in paragraph A(3), above, 
Section 3 of the Order requires that 
major rules be accompanied by a regu- 
latory analysis (unless an economic 
impact statement has been prepared 
in accordance with the earlier E.O. 
11821 and 11949). [For a discussion of 
the practice under the earlier Execu- 
tive Orders, see Note, The Inflation 
Impact Statement Program: An Assess- 
ment of the First Two Years, 26 Am. 
ULL. Rev. 1138 (1977)]. 

Some agencies have gone farther 
than the Order to require some degree 
of economic analysis for all rules. 
USDA (21987) pledges to produce a 
draft and final “Impact Analysis” for 
all decisions of the Department with 
the extent of documentation in the 
analysis a function of the number of 
available alternative courses of action. 
DOT (23932) proposes to prepare a 
draft and final “Evaluation” for those 
rules not requiring a full regulatory 
analysis. See also, SBA (22606) and 
ICC (27730). On the other hand, 
Treasury (22323) proposes to omit 
preparation of -analysis where “the 
economic or other consequences meet- 
ing the [criteria] flow directly from 
the statute, international agreement 
or court decision being implemented.” 


2. AGENCY: PROCEDURES FOR DEVELOPMENT 
OF REGULATORY ANALYSIS (RA) 


Section 3(b) of the Order provides 
that “agency heads shall establish pro- 
cedures for developing the regulatory 
analysis and obtaining public com- 
ment.” The agency’s report should 
adequately describe the procedures 
used by the agency for developing its 
draft and final analysis. It should 
cover the following aspects: 


a. Responsibility for preparing, re- 
viewing, and approving the RA 

These responsibilities should be 
clearly designated in the reports. In 
most cases the initiating office (the 
one responsible for- drafting the rule 
itself) also drafts the RA. See DOE 
(18635), USDA (21989), Treasury 
(22323), Interior (22575), CSA (22596), 
GSA (22615), HEW (23121), Commerce 
(23172), DOT (23932), EPA (29898). 
SBA (22606) proposes that consultants 
may be utilized to assist in the prepa- 
ration. CAB (29253) proposes that the 
office most concerned with the sub- 
stance of the rule (not necessarily the 
same as the initiating office) prepare 
the RA. 

A number of agencies require the 
draft RA to be submitted to a central 
review office: USDA (reviewed by Di- 
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rector of Economics, Policy Analysis 
and Budget, 21987), Interior (review 
by Assistant Secretary, Policy Budget 
and Administration, 22575), HEW 
(guidance by Assistant Secretary fer 
Planning and Evaluation, 23121), Com- 
merce, (notification of and review by 
Chief Economist, 23172) ICC (review 
by Policy Review Office, 27730), CAB 
(assistance and review by Office of 
Economic Analysis, 29253). DOE 
(18638) provides for circulation of the 
RA to designated offices. 

Final regulatory analyses should be 
approved by the agency-head at the 
time of final publication of the rule, 
see sections 2(d)(3), 3(b)(1) of the 
Order. The Order’s implementation 
scheme calls for review of a limited 
number of final RA’s by an inter- 
agency Regulation Analysis Review 
Group set up by Presidential directive, 
chaired by the Council of Economic 
Advisors, and staffed by the Council of 
Wage and Price Stability, see 43 FR 
12668. 


b. Timing of preparation and avail- 
ability 
The reports should make clear that 
draft RA’s are to be available at the 
time of NPR and final RA’s are to be 
available at the time of final publica- 
tion. 


c. Relationship to environmental 
impact statements (EIS) 

A potential problem for agencies 
complying with E.O. 12044 is that 
many significant rules also will require 
the preparation of an EIS under the 
guidelines proposed by the Council on 
Environmental Quality, 43 FR 25230, 
June 9, 1978. Agencies should consider 
coordinating the development of the 
required analyses to avoid overlap. 
Several agencies have recognized this 
need in general terms, DOE (18637), 
USDA (21987-21989). 

In addition, other types of impact 
statements may be required by law. 
See section 382(b) of the Energy 
Policy and Conservation Act of 1975, 
42 U.S.C. 6362(b) which requires the 
CAB, ICC, Federal Maritime Commis- 
sion, Federal Power Commission and 
Federal Aviation Administration, to 
prepare energy impact statements for 
major regulatory actions. The ICC’s 
implementation regulation is pub- 
lished at 43 FR 29946. See also 
USDA’s list of other “directives for 
analysis” applicable to Department 
rules (21988). 


d. Integration with rule-development 
process 

The report should demonstrate that 
the agency’s process for developing a 
RA is well-integrated with its process 
for developing the rule itself, and that 
RA is a decisionmaking document. See 
Interior’s proposed report (22575) for 
such a demonstration. 
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3. CONTENTS OF THE REGULATORY 
ANALYSIS 


Section 3(b)(1) of the Order general- 
ly specifies the contents of a regula- 
tory analysis. The agency reports 
should describe the contents in more 
detail. For example, DOE (18637) calls 
for a 5-10 page summary containing 
five items along with specified sup- 
porting documentation. USDA (21989) 
has provided for the preparation of 
agency guidelines for its “impact anal- 
ysis,” along with a sample format. In- 
terior (22574) proposes definitions for 
key terms (“economic effect,” 
“region,” “industry”). HEW (23121) 
and especially EPA (29898) present de- 
tailed guidelines for the preparation of 
RA’s, and EPA also announces the 
availability of even more detailed in- 
ternal working papers. In addition, in- 
formal guidelines have been prepared 
by and are available from the staff of 
the Council on Wage and Price Stabil- 
ity. 


K. AGENCY HEAD APPROVAL OF FINAL 
RULE 


1. E.O. 12044 REQUIREMENTS 


Section 2(d) requires that the head 
of the agency, or the designated offi- 
cial with statutory responsibility for 
the program involved, shall approve 
each significant regulation before it is 
issued and published. 


(Important Note.—As noted previously, the 
reference in section 2(d) of the Order to ap- 
proval by the agency head prior to publica- 
tion “for public comment” is incorrect. Sec- 
tion 2(d) is intended to refer only to the 
final approval stage.] 


He must determine that the eight re- 
quirements of section 2(d) are satis- 
fied: 


(1) The proposed regulation is needed; 

(2) The direct and indirect effects of the 
regulation have been adequately considered; 

(3) Alternative approaches have been con- 
sidered and the least burdensome of the ac- 
ceptable alternatives has been chosen; 

(4) Public comments have been considered 
and an adequate response has been pre- 
pared; 

(5) The regulation is written in plain Eng- 
lish and is understandable to those who 
must comply with it; 

(6) An estimate has been made of the new 
reporting burdens or recordkeeping require- 
ments necessary for compliance with the 
regulation; 

(7) The name, address and telephone 
number of a knowledgeable agency official 
is included in the publication; and 

(8) A plan for evaluation of the regulation 
after its issuance has been developed. 


2. PROCEDURES 


The report should describe the pro- 
cedures used to assist the approving 
official to make the required determi- 
nations. See, for example EPA’s re- 
quirement (29899) of “evaluation 
plans” to help the Administrator make 


the determination called for in section 
2(d)(8), above. 


L. PUBLICATION OF FINAL RULE 
1. E.0. 12044 REQUIREMENTS 


a. Significant rules 


As stated in Paragraph K, above, the 
agency head or designated official 
with statutory responsibility must ap- 
prove final significant rules prior to 
publication. Interior is proposing a 
"signature requirement” (22573), see 
paragraph D(2), above. 


b. Major rules 


Section 3(b)(3) of the Order requires 
that the final regulatory analysis be 
made available (though it need not be 
published) when the final regulation is 
published. 


2. REQUIREMENTS OF ADMINISTRATIVE 
PROCEDURE ACT 


Section 553(c) requires that the 
agency incorporates in the rule a “‘con- 
cise general statement of [its] basis 
and purpose.” Such a statement must 
be adequate to show “what major 
issues of policy were ventilated * * * 
and why the agency reacted to them 
as it did.” Automotive Parts Assn. v. 
Boyd, 407 F. 2d 330, 338 (D.C. Cir. 
1968). The statement should “respond 
in a reasoned manner to the comments 
received, and explain how the agency 
resolved any significant problems 
raised by the comments, and... show 
how that resolution led the agency to 
the ultimate rule.” Rodway v. USDA, 
514 F. 2d 809, 817 (D.C. Cir. 1975). The 
statement might be drawn from mate- 
rials prepared to permit agency head 
to make the determinations required 
by section 2(d) of the Order. See Para- 
graph K, above. 


3. REQUIREMENTS OF FEDERAL REGISTER 
See paragraph G(3), above. 
4. EFFECTIVE DATE OF THE RULE 


Section 553(d) provides that ordinar- 
ily a rule may not take effect sooner 
than 30 days after publication, unless 
the agency finds (and publishes) good 
cause for doing so. 


M. PLAIN ENGLISH 
1. E.O. 12044 REQUIREMENTS 


Section 2(d)(5) requires that the 
agency head determine prior to final 
publication that the rule is “written in 
plain English and is understandable to 
those who must comply with it.’ Simi- 
larly, section 4(d) requires that in se- 
lecting existing regulations for review, 
agencies consider “the need to sim- 
plify or clarify language.” 
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2. PROCEDURES AND TECHNIQUES FOR IN- 
SURING COMPLIANCE WITH GOAL OF 
CLEARLY WRITTEN RULES 


Agency reports should pay adequate 
attention to this need. An approach 
should be suggested, possibly includ- 
ing the following techniques: 


a. Assignment of responsibility for 
editing rules or for assisting in 
drafismanship 


The USDA (21988) directs the heads 
of the initiating agencies to involve 
their public information officers in the 
drafting, and directs the Office of 
Governmental and Public Affairs to 
guide and review the writing process. 
Action (22326) provides for editing by 
the Director of Communications or 
her designee. HUD (22599) provides 
that its Office of Neighborhoods, Vol- 
untary Associations and Consumers 
Protection will develop guidelines and 
offer technical assistance in drafting 
and also provides that “any substan- 
tial plain English concern shall be con- 
sidered a major policy objection, and if 
unresolved will be reported to the Sec- 
retary/Under Secretary.” GSA (22613) 
employs a professional editor in its 
Office of Administration. HEW 
(23122) has produced six “model regu- 
lations” of brevity and clarity. See also 
the published goals of HEW’s “oper- 
ation common sense,” 42 FR 59555, 
November 18, 1978. Commerce (23174) 
requires that an employee be designat- 
ed to insure that each document pub- 
lished in the FEDERAL REGISTER be in 
plain English. EPA (29897) plans “to 
develop a style book for regulation 
writers, select one or more regulations 
and develop them as models of good 
writing, and hire an editor * * *” 

Agencies should also be familiar 
with the requirements of the Office of 
the Federal Register for publication of 
preambles and other rulemaking docu- 
ments in the FEDERAL REGISTER. See 1 
CFR part 18. Furthermore, the Office 
of the Federal Register conducts train- 
ing classes in legal draftsmanship and 
has published a Legal Drafting Style 
Manual. (Copies are available from 
the Special Projects Unit, Office of 
the Federal Register, National Ar- 
chives and Records Service, Washing- 
ton, D.C. 20408). 

Two popular examples of revisions 
of existing rules into “plain English” 
are the FCC’s revision of citizens band 
radio service regulations, 43 FR 13976, 
and the Federal Home Loan Bank 
Board’s proposed reduction and sim- 
plification of its regulations, 43 FR 
14505. 


b. Publication of clear preambles to 
regulations 


If the substantive regulation is rela- 
tively technical or complicated in 
nature, agencies may wish to publish a 
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preamble explaining in simpler or 
briefer fashion, the general framework 
and content of the regulation and 
what it is designed to accomplish, see 1 
CFR 18.12. The Administrative Con- 
ference has urged in its Recommenda- 
tion 76-2 that the Office of Federal 
Register and agencies act to preserve 
in the Code of Federal Regulations 
those statements of basis and purpose 
(or portions thereof) accompanying 
the publication in the Freprerat ReEcIs- 
TER of newly promulgated rules that 
are of continuing interest to members 
of the public. 


3. IS THE REPORT ITSELF WRITTEN IN 
CLEAR LANGUAGE AND UNDERSTANDABLE 
TO INTERESTED READERS? : 


The reports should avoid unex- 
plained incorporations by reference, 
such as HUD’s reference to its “‘pres- 
ent procedure for Economic Impact 
Statements” (22599). The report’s 
format should aid the reader in find- 
ing its highlights. (An example of a 
format that hinders a reader in GSA’s 


(22612), because the paragraphs are 


too long and the columns unbroken.) 
Charts and headings can be used to 
good advantage. See, e.g., EPA’s report 
(29891-29900). Agencies should be 
aware that the Office of the Federal 
Register is quite cooperative on inno- 
vative formating suggestions if some 
advance notice is given. 


N. REVIEW OF EXISTING RULES 
1. E.0. 12044 REQUIREMENTS 


Section 4 of the order requires agen- 
cies to conduct periodic reviews of ex- 
isting rules “to determine whether 
they are achieving the policy geals of 
this order.” It suggests six criteria to 
be considered by agencies in develop- 
ing their own criteria for the selection 
of existing rules for review. 


2. AGENCY CRITERIA 


These criteria snould be comprehen- 
sible, they should give guidance to the 
decisionmaker a~d they should be tai- 
lored to the particular needs of the 
agency, though generally following 
the order’s suggested criteria. Two 
agencies that have each developed nu- 
merous criteria for selection are Labor 
(22920) and EPA (29899). 


3. AGENCY PROCEDURES FOR SELECTION 
AND REVIEW 


The order requires this review to 
“follow the same procedural steps out- 
lined for the development of new regu- 
Tations,” and it specified that regula- 
tions selected for review shall be in- 
cluded in the semiannual agency agen- 
das. This means that the selection and 
review procedures should be coordinat- 
ed with the procedures for developing 
the agenda and developing new rules. 
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More specifically, the report should 
make clear how the criteria will be ap- 
plied and by whom. DOE (18635) has 
established a high-level regulatory 
reform task force to select each year’s 
regulatory reform agenda. It should be 
noted that these “regulatory reform 
initiatives” are intended to encompass 
preposals for new procedural and sub- 
stantive regulations as well as reform 
of existing regulations. USDA (21988), 
Labor (22919) and DOT (23932) will 
leave it up to each agency head to 
select rules for review, but the selec- 
tion will be overseen by a central staff. 
USDA also provides that its agenda 
will have a separate listing for “regula- 
tions proposed for review” (with com- 
ments sought) and for “regulations 
schedule for review” (based on the 
comments received on the previous 
agenda). HUD (22600) will use a team 
in the Office of General Counsel to 
conduct its simplification program, 
until the program offices have person- 
nei trained in rule _ simplification. 
HEW (23122) has already launched its 
large scale rule-revision project, “‘oper- 
ation common sense”’. 


4, REVIEW OF SOME OR ALL REGULATIONS 
AFTER A FIXED NUMBER OF YEARS 


Many of the agencies have pledged 
to review their existing rules in a fixed 
number of years or on fixed cycles. 
Several agencies pledge to review all 
their rules but give not deadline: OMB 
(all circulars, 21988), HUD (22600). 
Other agencies plan review of all rules 
in a fixed number of years: State De- 
partment (by 5/15/79, 22590), RRB (2 
years, 22604), HEW (5 years, 23119). 
Other agencies pledge periodic review 
on fixed cycles: NSF (2 to 3 years, 
2416), NCUA (3 years, 23689); DOJ 
and Commerce (4 years, 22923, 23173), 
USDA, Interior, and GSA (5 years, 
21988, 22576, 22616). 


5. INITIAL SELECTION OF RULES FOR 
REVIEW 


The Order requires agency reports 
to list rules to be selected for initial 
review. This initial list will be indica- 
tive of the agency’s general approach 
to implementing this portion of the 
order. By the time of the agency’s 
final report, the agency should be in a 
position to give reasons for its selec- 
tions. 


O. OVERSIGHT AND MONITORING OF 
RULEMAKING PROCESS 


1. PROVISION FOR CENTRALIZED MONITOR- 
ING OR COORDINATION OF ALL RULE- 
MAKINGS THROUGHOUT THE AGENCY 


Given the growing importance of ru- 
lemaking as a policymaking tool and 
the increase in procedural require- 
ments mandated by E.O. 12044, agen- 
cies may be well-advised to establish a 
central office to coordinate rulemak- 
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ing activities and monitor the agency’s 
implementation of E.O. 12044. A 
number of agencies’ reports indicate 
the establishment or designation of 
such an office or monitoring group: 


DOE—Regulatory Reform Task Force, 
18635. 

UDSA—Public Participation Staff, Office of 
economics, Policy Analysis and Budget, 
21987. 

Treasury—Executive Secretary, 22324. 

Interior—Assistant Secretary, Policy, 
Budget and Administration, 22575. 

State—Office of the Legal Adviser, and Dir- 
ectives Staif, Bureau of Administration, 
22589. 

CSA—Assistant Director for Management, 
22595. 

SBA—Regulations 
22605. 

EEOC—Office of Policy Implementation, 
22610. - 

GSA—“Central control unit” in Office of 
Administration, 22613. 

Labor—Regulatory Review Panel, 22918. 

DOJ—Office of Legal Counsel, 22923. 

HEW—Deputy General Counsel for Regula- 
tion Review, 23120. 

NCUA—Regulatory Development Coordina- 
tor, Office of General Counsel, 23688. 

DOT—Department Regulations Council, 
23916. 

ICC—Policy Review Office 27730. 


Administrative Office, 


EPA—Steering Committee, 29896. 


Only the Department of Commerce, 
23170, specifically disavows the need 
for centralized coordination and moni- 
toring of the rulemaking process. 
Other agencies omit mention of this 
need. 


2. PREPARATION OF HANDBOOKS ON 
RULEMAKING 


A number of agencies mention the 
existence of agency handbooks or 
manuals on rulemaking. See, State De- 
partment (22589), HUD (22599), GSA 
(22612) and EPA (29891). All agencies 
that use such a handbook or manual 
should inform the public of this in the 
final report and copies should be made 
available to the public. 

The Office of the Federal Register 
has recently published a draft source 
book designed to assist agencies in de- 
veloping programs to improve regula- 
tions, “Options for Regulatory Im- 
provement.” Copies are available from 
the Office of the Federal Register. 


RosBertT A. ANTHONY, 
Chairman. 
{FR Doc. 78-22859 Filed 8-15-78; 8:45 am] 
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